UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE LORAZEPAM & CLORAZEPATE
ANTITRUST LITIGATION

This document relates to:

HEALTH CARE SERVICE CORPORATION, MDL No. 1290
Plaintiff, Misc. No. 99-276 (TFH/JMF)
V. Case No. 01-2646 (TFH/JMF)

MYLAN LABORATORIES, INC., et al.,
Defendants,

-and-
BLUE CROSS BLUE SHIELD OF
MINNESOTA, et al.,

Plaintiffs,

V. Case No. 02-1299 (TFH/JMF)
MYLAN LABORATORIES, INC., et al.,

Defendants.

MEMORANDUM OPINION
Plaintiffs in this antitrust case are Blue Cross Blue Shield of Minnesota and of

Massachusetts, the Federated Mutual Insurance Company, and the Health Care Service
Corporation (hereafter collectively called "the Blues"). They opted out of a settlement premised
on antitrust violations by the defendant, Mylan Laboratories (hereafter "Mylan") and their
complaint has now survived Mylan's motion to dismiss. According to the Chief Judge, plaintiffs'
allegations of injury based on Mylan's increased prices for lorazepam and clorazepate were

sufficient to permit them to proceed to discovery.

I have met with counsel in an effort to find a means to resolve their discovery disputes but



I obviously failed since Mylan has now moved to compel the Blues's responses to certain
interrogatories and requests to produce documents.

After Mylan moved to compel, the Blues supplemented their earlier responses. The
question now presented is whether the responses as supplemented are adequate. The matters in
dispute fall into four categories: (1) contracts and correspondence between the Blues and their
insurers bearing on the Blues's right to bring this lawsuit; (2) theories of damages and documents
bearing on the purchase of lorazepam and clorazepate; (3) information pertaining to the Blues's
managed care strategies and (4) corporate organization information and persons identified as
having knowledge.

Contracts with Insurers

Mpylan initially sought the contracts, insurance policies, or plans that the Blues have with
each of their customers and documents that show that the Blues are either payors of prescription
drugs for their customers or have authority to bring this lawsuit on their customers' behalf. Three
of the Blues, Blue Cross Blue Shield for Massachusetts, Blue Cross Blue Shield for Minnesota,
and Federated Mutual Insurance Company, produced exemplar contracts or insurance plans that
they asserted were representative of their relationship with their customers. Another Blue,
Health Care Service Corporation ("HCSC"), has agreed to provide documents that describe the
benefits it offers under its prescription drug program, exemplars of contracts between it and its
self-funded customers, and a list that will identify all of the self-funded customers and employer-
sponsored health plans that contracted with HCSC to administer claims on their behalf and
pursue plan-related losses.

In response, Mylan has agreed to abandon its demand for all contracts and insurance plans



if it can receive a representative set of contracts for each year. Mylan also seeks a certification
that all contracts that the Blues had with their customers contained the same language regarding
their managed care programs and their authority to sue on their customers' behalf. Defendants

Mylan Laboratories, Inc and Mylan Pharmaceuticals, Inc.'s Reply in Support of Their Motion to

Compel Plaintiffs' Production of Documents and Responses to Interrogatories ("Mylan Reply") at
4-5. Mylan wants to know, of course, whether there were variations among the Blues's
customers as to these contract terms. Id. at 5.

In my view, the best solution is to relieve the Blues from producing a mountain of
identical contracts while accommodating Mylan's legitimate demand to learn the contractual
relationship between the Blues and their customers that justifies the Blues's bringing of this
lawsuit. Accordingly, I will require the Blues to do the following.

For each year that the Blues claim damages from Mylan's acts, they will provide the
contract and insurance plan that they claim is representative of their contractual relationship with
their customers for that year. A corporate official who has sufficient knowledge to make the
representation will certify that the contract tendered as representative was the contract that her
company used with all of its customers in that year and that there were no variations, material to
this lawsuit, among the customers' contracts in that year. If the official cannot make that
representation, the Blue involved will provide any other contract used that year with any
customer, identifying, if it is not obvious, the customer involved. It is thus my intention that each
Blue will produce all the contracts it had with its self-insured customers, using exemplars, and
produce any contract where there is a material variation between the exemplar and that contract.

My disposition leaves two holes in the doughnut.



First, had I required the production of all the contracts, Mylan would simultaneously learn
the names of all of the Blues's customers because their names would be on the contracts. Since
Mylan will now only receive representative contracts, it will not learn, at least from that source,
the names of all the Blues's customers. In a proposed order the Blues have submitted to me, they
have indicated their willingness to provide Mylan with "a list of their self-funded customers from
1996 to the present." Blues's Proposed Order § 2. I do not know if that will suffice or whether
Mylan still wants a list of all customers in light of the production I am ordering. It is unfair for
me to conclude that it is does without hearing from Mylan. I will, therefore, assume the list the
Blues agree to provide will suffice unless Mylan files a motion for supplemental relief. I will, of
course, permit the Blues to be heard as to any such motion before ruling.

The second hole is that the order the Blues propose would require production of
contracts, policies, and plans only as to self-insured customers. The Blues resist Mylan's demand
for these materials as to insured customers. I have reviewed the briefs submitted by the Blues
and Mylan when Mylan moved to dismiss and have listened again to the oral argument held on
Mylan's motion to compel. Iam not, however, as certain as I wish to be as to the distinction
drawn and why production of the contracts, policies and plans with the insured customers is or is
not necessary. The point is most significant since the Blues would be abandoning any claim of
damages flowing from their relationship with their insured customers if they resist permitting
Mpylan to investigate that relationship. Accordingly, I will limit the production to the self-insured
customers until the parties brief whether I should expand it to the insured. The order I am issuing

provides deadlines for those briefs.



Theory of Liability

Mylan has demanded to have the Blues specify exactly why and how they were damaged
by Mylan's increase in the prices of the two drugs involved. Mylan protests that the Blues have
responded to their discovery demands by merely paraphrasing their complaint and that this is an
insufficient response. By producing the contracts involved, the Blues should educate Mylan
more completely as to the legal premise for their claim because I have to suppose that the
contractual terms will define the relationship between the Blues and their customers and thereby
indicate the Blues's entitlement to damages because of that relationship.

Furthermore, in my view, Mylan is entitled to as specific an explanation as possible of the
legal basis for the Blues's claim and a particularized explanation of how the Blues were damaged
by Mylan's actions. At my suggestion, HCSC supplemented its response to Interrogatory 6 in a
way that specifies quite exactly and comprehensively the Blues's theory of liability. HCSC's
response to Interrogatory 6 will be used as a model. The other Blues will, therefore, have to
decide whether they are content to adopt HCSC's answer to Interrogatory 6 for I will deem them
to have done so unless they file their own supplemental responses to Interrogatory 6. In other
words, unless the other Blues file supplemental responses to Interrogatory 6, they will be deemed
to have adopted, as their own, HCSC's response and will not be permitted to proceed on a theory
of liability or damages other than the one articulated by HCSC in its response to Interrogatory 6.

Payment Information

Mylan demands that the Blues provide it with all bills and invoices from their Pharmacy

Benefit Managers ("PBMs") related to payments for lorazepam and clorazepate from 1996 to the

present and all the data the Blues have regarding their transactions related to lorazepam and



clorazepate, to include the identity of the manufacturer, the identity of the retail pharmacy
involved in the transaction, what the Blues paid, whom they paid, the amount the PBMs paid for
these transactions, any discounts, rebates, or charge backs that either the Blues or the PBMs
received, and what drug and dosage each transaction detailed.

On October 22, 2003, the Blues, except for HCSC, produced tables listing the dollar
value of their total purchases of lorazepam and clorazepate, regardless of manufacturer, by month
for the period 1996-2003. They then represented that this was the only purchase data they had
and that all other information regarding their purchases were in the possession of the PBMs.

HCSC, on the other hand, has produced "transaction detail information, including the

identity of the manufacturer of each drug purchased, and [has] agreed to produce PBM billing

information, correspondence with its PBMs, and any audits of its PBMs." Defendants Mylan

Laboratories, Inc. and Mylan Pharmaceuticals, Inc.'s Motion to Compel Plaintiffs' Production of

Documents and Responses to Interrogatories ("Mylan Mot.") at 13.

Once it had filed its motion to compel, Mylan received additional tables from Blue

Cross Blue Shield of Minnesota and Massachusetts and Federal Mutual Insurance Company that
showed the total amount of their annual payments for Mylan's lorazepam and clorazepate for a
particular period of time. Mylan protests that this "data does not include any transaction-level
information or indicate whether the annual amounts listed were paid by Plaintiffs themselves or
by their PBMs, whether Plaintiffs paid this money to their PBMs or directly to pharmacies, the
amount of product involved in units, or the price of the product." Mylan Reply at 8.

Mpylan insists that the tables must have been based on underlying source information that

it has the right to examine and that the Blues have not objected to producing the invoices



received from the PBMs during the relevant time period.

After oral argument, the Blues submitted a proposed order that required Blue Cross Blue
Shield of Minnesota and Massachusetts and Federated Mutual Insurance Company to produce
"[a]ll data in Plaintiffs' possession regarding Plaintiffs' payments for lorazepam and clorazepate,
including the source data supporting the summary tables previously provided to Defendants."
The proposed order did not oblige HSCS to produce any additional discovery.

It bears emphasis in this context that all the plaintiffs have insisted that they suffered
directly from Mylan's alleged anti-competitive activities by being forced to pay more for

lorazepam and clorazepate than they should have. See, e.g., Opposition to Defendants' Mylan

Laboratories, Inc., Mylan Pharmaceuticals Inc., Cambrex Corporation and GYMA Laboratories

of America's Inc.'s Motion to Dismiss Plaintiff Health Care Service Corporation's Second

Amended Complaint ("Blues's Opp.") at 14-15 (emphasizing by italics in original that "it is the

insurer such as HCSC who actually pays" for drugs such as lorazepam and clorazepate);

Plaintiffs' Memorandum of Points and Authorties in Opposition to Defendants Mylan

Laboratories Inc., Mylan Pharamaceuticals, Inc., Cambrex Corporation and GYMA Laboratories

of America Inc.'s Motion to Dismiss Plaintiffs' Second Amended Complaint at 15 (emphasizing

that the Blues were force to pay supra-competitive prices for drugs supplied by Mylan). These
allegations of direct harm by the Blues of being forced to pay more for lorazepam and
clorazepate than they would have in a market not affected by Mylan's alleged anti-trust violations
were central to the Chief Judge's determination that they alleged sufficient injury to withstand

Mylan's motion to dismiss. Memorandum Opinion at 13 (finding that the plaintiffs had standing

to sue Mylan because they paid for the drugs).



Plaintiffs will have to premise their damages on what they paid for the drugs in question,
and what they would have paid, but for Mylan's breaking the law. The data showing what they
actually paid is not merely relevant; it is the very heart of the damages portion of the case. Mylan
is unquestionably entitled to see the data that was used to create the Blues's summary tables and,
as the Blues have agreed, to see "all data" in their possession "regarding Plaintiffs' payments for
lorazepam and clorazepate" in the period in which the Blues claimed to have been damaged by
Mylan's actions.

I note that in the proposed order the Blues have submitted, HCSC is not obliged to make
any additional production because the order speaks only of the obligations of the other Blues to
produce "all data" regarding their payments for lorazepam and clorazepate. I take it that this is
because HCSC believes that Mylan is satisfied with HCSC's proposed production and wants
nothing more. Because the deadline for discovery is fast approaching, and to prevent any need to
return to me for clarification, I will state that it is my intention that all the Blues, including
HCSC, produce all data regarding their payments for lorazepam and clorazepate.

Information Pertaining to the Blues's Managed Care Strategies

The Blues have complained that Mylan intended to eliminate the managed care strategies
and programs' they had created to contain the cost of prescription drugs. See Memorandum
Opinion of October 17, 2003 at 16-17.

Mylan sought documents pertaining to the MAC programs but the Blues, except HCSC,
have indicated that they have responded with all the documents in their possession, custody, or

control. Blues's Opp at 9. They also point to their cooperation with Mylan in seeking the

" Called "MAC" programs.



production of the documents from their PBMs by drafting with Mylan a joint Rule 45 subpoena
to the PBMs.? In reply and in frustration, Mylan disputes the Blues's representation that they
have produced all that they have. Instead, Mylan points to the fact that "HCSC has agreed to
produce its correspondence with the PBMs related to MAC pricing and its other managed care
programs," Mylan Mot. at 14, and portrays the other Blues as willfully refusing to produce
documents they must certainly possess. Mylan points to three Blues's production of either drug
formularies or correspondence regarding them and to another Blue's production of a memo
regarding its PBMs's pharmacy intervention program. The production of these documents
convinces Mylan that plaintiffs must possess other documents, responsive to its demand, but that
they are "steadfastly refus[ing]" to produce them. Id. at 15.

The federal courts are often confronted with a party's complaint that its opponent must
have documents that it claims not to have. Such suspicion is, however, insufficient to warrant

granting a motion to compel. Alexander v. FBI, 194 F.R.D. 305, 311 (D.D.C. 2000). See Bethea

v. Comcast, — F.R.D.—, 2003 WL 22852649 (D.D.C. Dec. 3, 2003) (applying principle to
demand to search opponent's hard drive). That one or two responsive documents exist or that the
Blues did not specifically discuss the role of the PBMs in their MAC programs hardly justifies
the conclusion that the Blues and their counsel have engaged in a massive deception and boldly
lied to me in the pleadings they have filed. Moreover, compelling additional production at this
juncture seems a futile gesture since I have to suppose that the Blues will say again what they
have already said—that they have produced everything they have. I will, therefore, deny the

motion to compel with the understanding that once the PBMs respond to the subpoena I will

? Note that Mylan has no problem with the production of MAC documents by HCSC.
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consider any supplemental submission by Mylan that establishes that the materials from the
PBMs show that there is good cause to believe that there is additional, discoverable information
concerning the MAC programs in the Blues's files.

Corporate Organization Information and Persons Identified as Having Knowledge

Mylan seeks the names of all persons with knowledge relevant to the allegations in this
lawsuit and who provided information that was included in the Blues's interrogatory responses.
Mylan also wants: (1) personnel directors; (2) organizational charts showing the Blues's
relationships with any subsidiaries and reporting relationships among the Blues's employees, and
(3) corporate bylaws.

The Blues have complied with the obligation to indicate the persons who may have
knowledge concerning the allegations in this lawsuit but balk at providing anything more.

At first glance, one is hard pressed to see why bylaws and personnel and organizational
charts for divisions that had absolutely no responsibility for the purchasing of drugs and creating
and implementing of the MAC programs could possibly lead to relevant information for this
case. For example, the organization of the personnel department within the Blues or the nature
of its affiliation with a subsidiary that only had responsibility for dealing with physicians under a
managed care program seems unlikely to yield relevant information. By the same token, Mylan
does not have to accept the representations by the Blues as to who within their organizations has
or had knowledge of the allegations pertaining to this lawsuit.

In my view, Mylan is entitled to learn the names of any other employees who were
involved within the Blues in purchasing drugs, coordinating with the PBMs in reference to

payment for drugs, and in creating and implementing MAC plans. Therefore, whether by

10



organizational chart or otherwise, the Blues will have to identify by name and position these
employees. Additionally, the Blues will have to identify any subsidiary whose employees had
any such functions and responsibilities. If there is such a subsidiary with such employees, the
Blues will have to provide the names of the employees within the subsidiaries who had such
functions and responsibilities.

An Order accompanies this Memorandum Opinion.

JOHN M. FACCIOLA
UNITED STATES MAGISTRATE JUDGE

Dated:
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN RE LORAZEPAM & CLORAZEPATE
ANTITRUST LITIGATION

This document relates to:

HEALTH CARE SERVICE CORPORATION, MDL No. 1290
Plaintiff, Misc. No. 99-276 (TFH/JMF)
V. Case No. 01-2646 (TFH/JMF)

MYLAN LABORATORIES, INC,, et al.,

Defendants,

-and-

BLUE CROSS BLUE SHIELD OF
MINNESOTA, et al.,

Plaintiffs,

V. Case No. 02-1299 (TFH/JMF)

MYLAN LABORATORIES, INC,, et al.,

Defendants.

ORDER

In accordance with the Memorandum Opinion issued simultaneously herewith, IT IS

ORDERED THAT:

1.

For each year that plaintiffs claim damages from the defendants' acts or omissions,
the plaintiffs shall, within thirty days of the date of this Order, produce the
contract and insurance plan that they claim is representative of their contractual
relationship for that year. This document will be referred to as "the exemplar."
This production shall be accompanied by an affidavit from a representative of
each plaintiff attesting that the exemplar is representative of the contracts plaintiff

had with all of customers in that year and that there were no variations, material to



this lawsuit, among the contracts with that plaintiff's customers in that year. If the
representative cannot make that representation, then that plaintiff will provide any
other contract it had with a customer in that year, identifying, if it is not obvious,
the customer involved. The production required by this paragraph is limited to
self-insured customers and plaintiffs are not otherwise required to identify their
customers.

Defendants will file any motion for relief in addition to the relief ordered in
paragraph #1 by January 5, 2004. Plaintiffs may respond thereto within ten
business days thereof and defendants may reply three business days later.
Plaintiffs, other than the Health Care Service Corporation ("HCSC") shall file a
supplemental response to defendants' Interrogatory 6 by January 5, 2004. In the
event these plaintiffs do not file a supplemental response, they will be deemed to
have adopted the response of HCSC to defendants' Interrogatory 6 as their
response to that interrogatory and will not be permitted to proceed to trial on a
theory of liability or damages other than the one articulated by HCSC in its
response to Interrogatory 6.

Plaintiffs shall, within thirty days of the date of this Order, produce all data in
their possession regarding their payment for lorazepam and clorazepate, including
the source data supporting the summary tables previously provided the
defendants.

Plaintiffs shall, within thirty days of the date of this Order, provide defendants

with a list of all of their employees who had any responsibility for purchasing



drugs, coordinating with Pension Benefit Managers in reference to paying for
drugs, and creating and implementing MAC plans. The plaintiffs will identify
simultaneously any subsidiary whose employees had any such functions and
responsibilities. If there is such a subsidiary with such employees, plaintiffs will
provide simultaneously the names of the employees within the subsidiaries who
had such functions and responsibilities.

SO ORDERED.

JOHN M. FACCIOLA
UNITED STATES MAGISTRATE JUDGE

Dated:



